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| . OVERVI EW

This action grows out of plaintiffs Carl and Mary Sue
McLaughlin’s dissatisfactionwith the April 1999, individualized
education program (“I1EP") fornulated by defendant Board of
Education of Holt Public Schools (“Holt”) for their daughter,
Emma MLaughlin. Emma is presently eight years old. She has
Down’ s Syndrome. Pursuant to the | EP, Emma was to attend school
approxi mately seven mles from her hone, in a half-day regular
ki ndergarten classroom and receive special education services

in a categorical classroom in the afternoon. In essence,



plaintiffs claim they are entitled to have Enmm educated in
t hei r nei ghborhood public school in a general education setting.
Because the Holt IEP did not conmport with their w shes, they
sought adm nistrative review. The Holt | EP was upheld both by
| ocal and state level hearing officers. This action foll owed.

In the neantime, plaintiffs enrolled Emma in a genera
educati on ki ndergarten classroomw thin the East Lansing School
District in the Fall of 1999. By Decenber 1999, defendant Board
of Education of East Lansing Public Schools (*“East Lansing”) had
formulated an |EP generally consistent with the Holt |EP.
Plaintiffs then sought adm ni strative revi ew of the East Lansing
| EP and anmended their conplaint in this matter so as to
i ncorporate clains involving East Lansing as well.

Named as defendants in the first anmended conplaint are:
Board of Education of Holt Public Schools; Tom Davis,
Superintendent of Holt Public Schools; Tom West, Director of
Speci al Education for Holt Public Schools; Board of Educati on of
East Lansing Public Schools; Thomas G blin, Superintendent of
East Lansi ng Public Schools; Phyllis Pietka, Director of Special
Educati on for East Lansing Public Schools; |nghamInternmediate
School Board; M chigan State Board of Education; and Arthur E
Ellis, Superintendent of Public Instruction for M chigan

Departnment of Education. The conplaint contains seven counts:



Count One - Violation of the Individuals with
Disabilities Educati on Act

Count Two - Vi ol ati on of the integration
mandat es
of the Americans with Disabilities Act

Count Three - Vi ol ati on of 8§ 504 of the
Rehabilitation
Act

Count Four - Violation of the equal educational

opportunity provisions of Mchigan's
Persons with Disabilities Civi

Ri ghts Act
Count Five - Violation of the M chigan Mandat ory
Speci al Education Act
Count Si x - Violation of 42 U S.C. 8§ 1983 and
1985

(deprivation of federally protected
civil rights under color of state |aw)

Count Seven - Violation of 42 U S.C. 8§ 1986 (failure
to prevent conspiracy to deny federally
protected civil rights)

Al'l cl ains agai nst defendants M chigan Board of Education

and Arthur E. Ellis were dism ssed per stipulation on April 28,
2000. All clains against |InghamInternmedi ate School Board were
di sm ssed per stipulation on June 30, 2000.

On June 28, 2000, follow ng a due process hearing, a | ocal
hearing officer upheld the East Lansing | EP. On August 7, 2000,
the day before trial comenced in this case, a decision was
rendered by the state hearing review officer, reversing the

|l ocal hearing officer’s decision. This ruling essentially

3



awarded plaintiffs the relief they sought, ordering East Lansing
to provide Enma a full-day placenment in a general education
setting, and essentially npoted plaintiffs’ present clains
agai nst East Lansing. East Lansing thereupon filed its
counterclaim asking this Court, pursuant to the Individuals
with Disabilities Education Act, to reverse the state hearing
review officer’s decision. The parties agreed that the Court’s
review of East Lansing’s counterclaim would be based on the
record submtted by plaintiffs in support of their |DEA claim

Trial inthis matter comenced on August 8, 2000. On August
9th, plaintiffs voluntarily withdrew all claim asserted in
their first amended conplaint, with the exception of their count
one claim for relief under the Individuals with Disabilities
Education Act. On August 10th, after two days of trial, which
entailed review of the admnistrative record of the Holt
proceedi ngs and presentation of |imted additional evidence, the
Court issued a bench ruling in favor of plaintiffs with respect
to the Holt 1 EP. This opinion nenorializes the Court’s bench
ruling and nore conpl etely enmbodi es the Court’s findings of fact
and concl usi ons of | aw.

This opinion also includes the Court’s ruling on East

Lansing’s counterclaimfor review, on the existing record, of



the state hearing review officer’s decision in the East Lansing
matter.

1. | DEA FRAMEWORK

The remaining clains before the Court, both by plaintiffs
and countercl ai mnant Board of Education of East Lansing Public
School s, are brought under the Individuals with Disabilities
Education Act (“IDEA”), 20 U.S.C. 88 1400 et seq. Pursuant to
the |IDEA, states receiving federal funding thereunder nmust
provide a “free appropriate public education” to all children
who are disabled and in need of special education services. 20
US. C 8§ 1412(a)(1)(A). In furtherance of this purpose, |ocal
school districts are required to establish an I EP for each child
with a disability. 20 U.S.C. § 1412(a)(4). The IEPis a witten
statenment that includes, anong other things, a statement of the
child s present |evels of educational performance; a statenment
of measurabl e annual goals, including benchmarks or short-term
objectives; a statenent of special education services to be
provided to the child; and an expl anation of the extent to which
the child will not participate with non-disabled children. 20
U S C 8§ 1414(d)(1)(A). The IEP is devel oped by the “I EP Team”
conposed, at a mninmum of the child s parents, at |east one
regul ar education teacher, at |east one special education

teacher, and a representative of the local school district who



is qualified to provide special education services. 20 U S.C
8§ 1414(d)(1)(B). The IEP Team is required to review each
child s IEP at |east annually and revise it as appropriate. 20
U S.C. § 1414(d)(4).

Educati onal pl acenent decisions are based on the I|EP. The
| DEA mandat es that children with disabilities be educated in the
| east restrictive environment. 20 U . S.C. 8§ 1412(a)(5). That
is, children with disabilities are to be educated, “to the
maxi mum ext ent appropriate,” with children who are not di sabl ed.
ld. Special classes or separate schooling may occur “only when
the nature or severity of the disability of a child is such that
education in regular classes with the use of supplenentary aids
and services cannot be achieved satisfactorily.” 1d.

The “free appropriate public education” that the |DEA
mandat es nust al so neet the standards of the governing state
educati onal agency. 20 U. S.C. § 1401(8). This nmeans, with
reference to Mchigan law, that |ocal school districts nust
“provi de special education programs and services designed to
devel op the maxi num potential of each handi capped person.”
MC. L. 8 380.1751(1); Burilovich v. Board of Educ. of Lincoln

Consol i dat ed School s, 208 F. 3d 560, 565 (6th Cir.

2000) (recogni zing incorporation of the M chigan standard into



the | DEA); Dong v. Board of Educ. of Rochester Schools, 197 F. 3d

793, 800 (6th Cir. 1999) (sane).

Under the | DEA, parents of a child with a disability may
present conplaints concerning the appropriateness of an IEP to
the local school district. 20 U.S.C. 8§ 1415(b). If the
conplaint is not otherw se resolved, the parents are entitled to
a due process hearing before an inpartial |ocal hearing officer.
20 U.S.C. § 1415(f). Any party aggrieved by the decision of the
| ocal hearing officer may appeal the decision to a state hearing
review officer. 20 U S.C. 8 1415(g). Any party aggrieved by
the decision of the state hearing review officer may bring a
civil action in a state court of conpetent jurisdiction or in a
United States District Court. 20 U S.C. 8§ 1415(i)(2).

The reviewing court shall receive the records of the
adm ni strative proceedings, hear additional evidence at the
request of a party and determ ne whether relief is appropriate
based on a preponderance of the evidence. 20 U.S.C. 8§
1415(i)(2)(B). The review ng court nust make a twof ol d i nquiry,
determ ning first whether |DEA procedures have been foll owed;
and second, whether the IEP is reasonably calculated to enable
the child to receive education benefits. Knable v. Bexley City

School District, 238 F.3d 755, 764 (6th Cir. 2001). The



governing standard of review, “nodified de novo review,” is
defined as foll ows:

[ITnitial reviewing courts should make

“i ndependent deci si ons” based on t he
preponderance of the evidence, but also
shoul d gi ve “due wei ght” to t he
det erm nati ons made duri ng the state
adm ni strative process. . . . Although

review ng courts nust not “sinply adopt the
state adm nistrative findings wthout an
i ndependent re-exam nation of t he
evidence,”.... neither may they “substitute
their own notions of sound educational
policy for those of the school authorities
whi ch they review.”
ld. (citations omtted). The Sixth Circuit has observed that
“federal courts are generalists with no expertise in the
educati onal needs of handi capped children and will benefit from
the factfinding of a state agency, which is presuned to have
expertise in the field.” Burilovich, 208 F.3d at 566. The
amount of deference due thus depends on the extent to which
educat i onal expertise is relevant to the admnistrative
findings. 1d. at 567.
I11. PLAINTIFFS CLAI MS
In the claim that survived for trial in this Court,
plaintiffs challenge the state hearing review officer’s
determ nation that the | DEA procedural safeguards were properly

observed in the Holt I EP proceedings. They also challenge his

conclusion that Emmm’ s proposed placenent at a nore distant



el ementary school (rather than her nei ghborhood school), in a
programthat featured provision of special education instruction
inaTM categorical classroom (rather than a resource roon), is
consistent with the IDEA's “least restrictive environment”
requirenment.

Wth respect to the East Lansing IEP and related
proceedi ngs, plaintiffs had been simlarly aggrieved until the
state hearing review officer rendered his August 7, 2000
deci si on. His determi nation that the IDEA “free appropriate
public educati on” and “| east restrictive envi ronment”
requi renments required East Lansing to place Enma in a full-day
general education classroomessentially nmooted their |DEA cl ains
agai nst East Lansi ng. In its counterclaim however, East
Lansing contends the state hearing review officer’s decision
shoul d be vacated because he failed to give proper wei ght to, or
even address, the Mchigan law requirement that the |EP be
desi gned to devel op Emma’s “nmaxi num potential.” [East Lansing
urges the Court to adopt the reasoning of the |ocal hearing
of ficer, who found that the | EP proposed pl acenent afforded Emma
a free appropriate public educati on and was desi gned to maxi m ze

her potential.



| V. PROCEDURAL HI STORY/ FI NDI NGS OF FACT!

1. Plaintiffs’ daughter Emma MLaughlin is a mnor, born
on December 12, 1992. Shortly after her birth, Emm was
di agnosed with a condition comonly referred to as Down’'s
Syndrone. Emma is a “child with a disability” as defined in the
I ndi viduals with Disabilities Education Act. Enmm has received
speci al education services since the time she was about two
nont hs old. Since January 12, 1996, Emm has been eligible for
speci al education services as a child who is educable nentally
impaired (“EM ") .

2. Erma lives with her parents, Carl and Mary Sue
McLaughl in, at 532 Jefferson Street, in D nondale, Mchigan. At
all times inthis matter, she has resided within the Holt Public
School District.

3. Defendant Holt Public Schools operates six elenmentary
schools within its district including: Dinondale Elenentary,
Elliot Elenentary, Horizon Elenentary, Mdway Elenmentary,
Sycanmore El enentary, and W/l cox Elenentary. Di nondal e
El ementary is the closest elenmentary school to Enma’s home and

the school she would normally attend if not disabl ed.

lFindings of fact proposed by the parties but not included below have been
deliberately omtted because the Court found them to be either not supported by
the evidence or not relevant to the ultimte issues.
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4. In January of 1996, an |EP was designed for Enmma by
defendant Holt. As a result of that IEP, Emm was placed in a
pre-primary inpaired classroomat Elliott Elenmentary, which is
now housed at Di nondal e El enentary. The | EP also called for the
provi sion of speech and | anguage servi ces.

5. In June 1996, an |IEP Team neeting was convened by
def endant Holt to devel op Emm’s educational plan for the 1996-
97 school year. Emm’s parents felt that her educational needs
were not being met in the pre-primary inpaired classroom and
declined continued placenent in that setting. They opted
instead to enroll Emm at their own expense in the Child
Devel opnment Lab School operated by Mchigan State University
(“MSU Lab School ”) in East Lansing. Defendant Holt continued to
provi de speech and |anguage services to Emmma at Di mondal e
El ement ary.

6. In June 1997, an | EP Team neeting was convened by Holt
to devel op Enma’ s educational plan for the 1997-98 school year.
Plaintiffs chose to continue Emm’s attendance at the MSU Lab
School . Defendant Holt continued to provi de speech and | anguage
services, and began to provide Emm wth adaptive physical
education as well, at Dinondal e El enentary.

7. On May 11, 1998, an |EP Team neeting was convened by

def endant Holt to develop Emma’s | EP for the 1998-1999 schoo
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year. The nmeeting was adjourned before a placenent deci si on was
reached.

8. On June 5, 1998, the I EP was conpl eted and delivered to
the plaintiffs, giving themnotice of Holt’'s intention to place
Emma in a regul ar education kindergarten classroom at Sycanore
El ementary for three hours a day, with ancillary and other
rel ated services. The IEP also provided for supplenentary aids
and services, consisting of paraprofessional support for the
regul ar education classroom and teacher consultant services.
The | EP was acconpani ed by a menorandum from def endant Tom West
expl ai ni ng that this placement deci sion was nmade because support
for Emm’s program was avail able at Sycanore El enentary. Yet,
the IEP did not require Emm to spend any tinme in specia
educati on, and West explained that Emma’ s participation in the
categorical classroom for trainable nmentally inpaired (“TM")
students was optional.

9. On June 5, 1998, Emmm’ s parents requested a due process
hearing, insisting that Emm should be placed at her | ocal
nei ghbor hood school, Dinondale Elenmentary, where she would
attend if nondi sabl ed, and the | east restrictive environnent in
whi ch she could be appropriately educated. In the neanti nme,
plaintiffs chose to continue Emm’s attendance at the MSU Lab

School at their own expense and Holt continued to provide Emmm
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with speech and | anguage services, adaptive physical education
as well as occupational therapy, at Dinondal e El enmentary.

10. Local Hearing O ficer Lynwood Beekman presi ded over the
due process hearing process. While the due process hearing was
pending, it becane necessary for Enma to be provided with a
t hree-year conprehensive evaluation by a Miltidisciplinary
Eval uation Team (“MET"). Pursuant to R 340.1722d of the
M chi gan Revised Adm nistrative Rules for Special Education,
such an evaluation is required every 36 nonths, the results of
which are to be presented at an | EP Team neeting. The hearing
dates were thus extended so that the parties could conplete
these tasks. The parties ultimtely agreed that the parents’
di sagreenent with the May 11, 1998 | EP woul d be subsuned in any
request for a due process hearing arising out of the follow ng
year’s | EP

11. On April 21 and 23, 1999, an MET and | EP Team neeti ng
was convened to develop Emm’s educational plan for the
remai ni ng portion of the 1998-99 school year, and the begi nning
of the 1999-2000 school year. At these neetings, the | EP Team
agreed on goals and objectives for Emma and further agreed that
Emm’s program would consist of full-day instruction.
Specifically, the parties agreed that Emma woul d participate in

a regul ar education ki ndergarten cl assroomwi t h parapr of essi onal
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support for half of the day and receive special education
instruction, including all ancillary and rel ated services, for
t he remai nder of the day. The parties disagreed with regard to
the special education classroom and |ocation of Emm’s
pl acenment . Holt proposed that Emm be placed at Sycanore
El ementary both for general education kindergarten instruction
and for special education in the TM categorical classroom
Plaintiffs maintained that Enma shoul d be placed at Di nondal e
El ementary and her special education instruction, beyond the
times allocated for ancillary and other rel ated services, should
be delivered within the elenentary |evel resource room at
Di nrondal e El enent ary.

12. On April 29, 1999, plaintiffs requested a due process
hearing. Plaintiffs again raised issues relating to the failure
of the IEP to place Emm wthin the |least restrictive
envi ronnent at her nei ghborhood school .

13. Hearing Oficer Beekman continued to preside over the
adm ni strative due process hearing. The parties agreed that the
scope of the due process hearing was |limted to three issues:
(1) the appropriateness of the resource room proposed by
plaintiffs, as opposed to the TM categorical classroomproposed
by defendant Holt; (2) the assignnent of the burden of proof in

i ght of alleged procedural defects in the Holt | EP proceedi ngs;
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and (3) a determnation of Emma’s “stay put” placenment during
the pendency of all admnistrative and judicial proceedings
pursuant to 20 U.S.C. § 1415(j).

14. The due process hearing was held on May 19 and 25,
1999. The plaintiffs limted their proofs to issues relating to
the April 1999 IEP. In his decision dated July 22, 1999,
Hearing Officer Beekman ruled in favor of defendant Holt and
ordered that Emm be placed at Sycanore Elenentary and
participate in the TM categorical classroom there. Heari ng
O ficer Beekman al so rul ed that this placenent should constitute
Emm’s stay put placement during the pendency of all
adm ni strative and judici al proceedings. Finding it unnecessary
to do so, Hearing Oficer Beekman refrained fromruling on the
burden of proof question.

15. On August 12, 1999, plaintiffs filed a tinmely appeal
with the M chigan Departnment of Education. Holt did not file a
cross-appeal .

16. State Hearing Review O ficer WIIliam Sosnowsky was
appointed to preside over the adm nistrative appeal. In his
deci sion and order dated Septenber 25, 1999, Review Oficer
Sosnowsky upheld the decision of Hearing O ficer Beeknan,
providing that Emm was to participate in the TM categorical

cl assroom at Sycanore El enentary. He concluded, however, that
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Hearing Officer Beekman had erred in his determ nation that
Sycanore Elenentary constituted Emm’s stay put placenent and
ruled that Emma be placed at the MSU Lab School during the
pendency of all judicial proceedings. On January 28, 2000,
plaintiffs filed their conplaint in this action against
def endant Holt, asserting a claim inter alia, for violation of
the Individuals with Disabilities Education Act.

17. In the neantine, plaintiffs had submtted a “school of
choi ce” application for the enrollnment of Enma for the 1999- 2000
school year at Spartan Village Elementary School, which is
operated by defendant East Lansing Public Schools. The
application was accepted and on Septenber 20, 1999, Emma began
attending full-day kindergarten at Spartan Village El enentary.

18. On Cctober 29, 1999, Novenber 19, 1999, and Decenber
17, 1999, an | EP Team neeting was convened by East Lansing to
devel op Enma’ s educational plan. Plaintiffs proposed that Ema
continue in her placenent at the full-day kindergarten classroom
at Spartan Village Elenentary. Def endant East Lansi ng
determ ned that Emma should participate in a half-day regular
educati on ki ndergarten classroomw th the support of a half-day
basic classroom at Pinecrest Elenentary. In East Lansing, a

“basic classrooni is a classroom for students who require 50
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percent of their instructional school day in a special education
program

19. On Decenber 22, 1999, plaintiffs requested a due
process heari ng. During the course of the admnistrative
proceedi ngs, Enma’ s pl acenent at Spartan Vill age El emrentary was
continued for the remminder of the 1999-2000 school year,
pursuant to this Court’s March 20, 2000 prelimnary injunction
order. On June 28, 2000, Local Hearing O ficer Janes Fl aggert
i ssued his decision upholding the East Lansing |EP. Heari ng
Officer Flaggert concluded that the proposed placenent, split
bet ween the general education kindergarten classroom and the
basic cl assroom represented the |east restrictive environnment
in which Emma coul d be successfully educated and enabl ed t o neet
here maxi mum potenti al .

20. Plaintiffs tinmely appeal ed. On August 7, 2000, State
Hearing Review O ficer Sidney Kraizman issued his decision,
overruling Hearing Oficer Flaggert’s decision, and concl uding
that Enma can be satisfactorily provided with a free appropriate
public education in the | east restrictive environment through a
full -day placenent in a general education classroom Revi ew
Officer Kraizman ordered that Enma be provided with full-tinme
par a- pr of essi onal support and that a teacher consul tant provide

speci al education services to Emm in the general education
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cl assroom one hour a day, five days a week. Count er cl ai mant
East Lansing has tinmely challenged Review Officer Kraizman's
deci sion as violative of the |DEA

21. On August 10, 2000, at the conclusion of trial on
plaintiffs’ IDEA claim challenging Review O ficer Sosnowsky’s
deci sion upholding the Holt IEP, the Court issued its bench
ruling in favor of the plaintiffs. The Court concluded that,
under the circunstances, the IDEA required that Ema be placed
at Di nondale Elenentary with provision of special education
services in the elenentary | evel resource room Consistent with
this bench ruling, Emm was enrolled at Dinondale El ementary in
the fall of 2000, where she has continued to receive needed

regul ar and special education services to the present tine.

V. CONCLUSI ONS OF LAW

A. Holt Proceedings

1. Procedural Defects

Plaintiffs conplain of procedural irregularities in the
proceedi ngs which led to formulation of the April 1999 IEP. In
particul ar, plaintiffs contend they were denied their rights to
participate in the | EP Teamand to have their concerns regarding
Emm’ s placenent fully considered, in violation of 20 U.S.C. 88

1414(d) (1) (B) (i), 1414(d)(3)(A) (i), and 1414(f).
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This claim grows out of events occurring in May and June
1998. The |1 EP Team neeting convened on May 11, 1998 did not
yield a conpleted |IEP. The neeting was adjourned before a
pl acenent deci sion was reached. Then, on June 5, 1998, al though
the meeting had not been reconvened, a conpleted |EP was
delivered to plaintiffs, which included a proposed pl acenent for
Emma at odds with plaintiffs’ expressed preference. Plaintiffs
requested a due process hearing to contest the May-June 1998
| EP, but when Emma’s nmultidisciplinary evaluation intervened,
they agreed that their grievances would be subsumed in any
subsequent challenge to Emm’ s next annual | EP.

In effect, then, plaintiffs waived their right to conplain
of these procedural irregularities in connection with the 1998
| EP. Further, there is no evidence suggesting that the April
1999 | EP was marred by any simlar alleged procedural defects,
as plaintiffs appear to have had a full and fair opportunity to
partici pate and nmake their wi shes known. The Court thus concurs
in Review Oficer Sosnowsky' s determ nation that plaintiffs’
assertions of procedural violations are unfounded. Sosnowsky
Deci si on and Order, 9/25/99, p. 28.

Plaintiffs al so contend that defendant Holt did not observe
a procedural requirenent of state law in fornulating the Apri

1999 | EP. The | EP proposal that Emm, who is classified as
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“educable nentally inpaired,” or “EM,” receive special
education services in a TM categorical classroom for
“trainable mentally inpaired’” students, is said to constitute a
cross-categorical placenent. Under M chigan law, plaintiffs
contend, such a cross-categorical placenent can be nade over the
parents’ objection only after the school district has sought a
due process hearing and justified such a placenent. M chi gan
Adm ni strative Code, R 340.1724-1724b. To the extent defendant
Holt did not conply with this requirement, plaintiffs contend
the violation is cognizable as a violation of the |IDEA, because
the “free appropriate public education” mandated by the | DEA
requi res “special education and related services that neet the
standards of the State educational agency.” 20 U.S.C. 8
1401(8). Further, plaintiffs contend this was no nere techni cal
viol ati on because it relieved defendant Holt of the burden of
pr oof .

Local Hearing O ficer Beekman side-stepped this issue,
concluding that irrespective of which party had the burden of
proof, and w thout giving deference to the IEP, it had been
satisfactorily established in the record that the April 1999 | EP
was designed to afford Enma a free appropriate public educati on.
Beekman Deci sion and Order, 7/22/99, pp. 23-24. Review Oficer

Sosnowsky approached the issue differently. He deterni ned that
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Hearing Officer Beekman erred by failing to assign the burden of
proof. Sosnowsky Decision and Order, 9/25/99, pp. 30-31. He
further held that the party challenging the terns of an |EP
bears the burden of proving by a preponderance of the evidence
that the IEP is the product of defective procedure or is
substantively inappropriate. |Id.

Both hearing officers are right. Yes, plaintiffs, as the
party chal l enging the terms of an IEP, clearly had and have the
burden of proving a violation of the |DEA. Dong, 197 F.3d at

799-800; Doe v. Board of Educ. of Tullahoma City Schools, 9 F. 3d

455, 458 (6th Cir. 1993). And yes, even assum ng plaintiffs
have denonstrated that Holt violated a state |aw procedural
requi renment, which can be deened to make out a failure to foll ow
| DEA procedures (because the state procedural safeguards are
mandated by the | DEA, see 20 U.S.C. 8§ 1415); it nonethel ess
remai ns true, under the circunstances of this case, that initial
all ocation of the burden concerning the appropriateness of
Emm’ s proposed placenent was not and is not determ native.

The present record clearly denonstrates that all parties
have had abundant opportunity to state their positions, explain
t hem and present evidence to support them This record is not
mar ked by irreconcil able factual or evidentiary disputes. It is

rather, as discussed below, the evaluation of the |argely
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undi sputed facts under the governing |law that dictates the
out cone. G ven this understanding, it is apparent that any
violation of a state |aw burden allocation requirement did not
result in the sort of “substantive harni that is necessary to
warrant relief under the |DEA. See Knable, 238 F.3d at 764
(“Only if we find that a procedural violation has resulted in
such substantive harm and thus constituted a denial of [the]
right to a FAPE [free appropriate public education], my we
‘grant such relief as the court determ nes is appropriate.’”);
Dong, 197 F.3d at 800 (stating that technical procedural
devi ati ons do not render an IEP invalid).

Accordingly, plaintiffs have failed to show they suffered
substantive harm as a result of the alleged procedural
violation. Their <claim of procedural error is therefore
rejected.

2. Substantive |ssues

The substantive issues posed by this action in relation to
proceedings in both school districts with which the | ocal
hearing officers and state review officers conscientiously
wrestl ed, and on which their decisions turned, can be sumed up
in one question: In determ ning whether an IEP affords a free

appropriate public education, howis the IDEA “l east restrictive
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envi ronnent” requirement to be reconciled or balanced with the
M chi gan | aw “maxi mum potenti al” requirenment?

From the beginning, plaintiffs have insisted that Emma
shoul d be placed at her nei ghborhood school; that she should be
included in the general education setting as nuch as possi bl e;
and that, to the extent it is necessary to provide certain
speci al education services separately, they should be provided
in a resource room rather than a TM categorical classroom or
basic classroom? Plaintiffs have consistently nmaintained that
the neighborhood school represents a less restrictive
envi ronnment than a distant school, and that a resource roomis
|l ess restrictive than a categorical or basic classroom

The April 1999 IEP included proposed placenent of Emm at
Sycanore El enentary, sone seven mles fromher home, where, Holt
mai ntains, in addition to a half-day of instruction in a general
education classroom special education services could be nore
effectively provided to Emma in a categorical classroom A
categorical classroomis not available at Emm’s nei ghborhood

school , Di nondal e El ementary.

2A “resource rooni is desi gned for students who need to spend 50% or |ess
of their instructional school day in special education. A “TM categorical
classroonf or “basic classroonf is designed for students who are permtted to
spend nore than 50% of their instructional day in special education.
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Hearing Officer Beekman i dentified the dispositive question
to be whether a categorical classroom was necessary to address
Emma’ s i ndividual needs. Beekman Decision and Order, 7/22/99,
p. 19. |If not, he observed, Holt recognized that placenent at
Di rondal e El enentary woul d be appropriate. |Id. Hearing Oficer
Beekman t hus determ ned that “l east restrictive environment” was
not in dispute. That is, both sides agreed, in the abstract,
that Dinondale Elenentary represented the |east restrictive
environnment. However, instead of then inquiring whether Enma’s
right to a free appropriate public education could be afforded
at Di nondal e, Hearing O ficer Beekman engaged in a qualitative
conparison of the two settings, i.e., the resource roomand the
categorical classroom He went on to conclude that the array of
prograns and services afforded in the categorical classroom
woul d allow Enmma “to |earn nore successfully,” “to achi eve her
| EP goals nore quickly and conpletely,” and “to devel op her
maxi mum potential.” 1d. at pp. 22-23.

On  appeal, Review O ficer Sosnowsky gave noni nal
consideration to the | east restrictive environment requirenment,

gquoting at Ilength from Hudson v. Bloonfield HIls Public
School s, 910 F. Supp. 1291, 1302-04 (E.D. M ch. 1995). Sosnowsky

Decision and Order dated 9/25/99, pp. 32-35. He thus

acknow edged, based on the IDEA |east restrictive environment
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requi renment and acconpanying regulations, as applied in
deci sions of the Sixth, Fourth, Ei ghth and Tenth Circuit Courts
of Appeals, that “a child with a disability should be educated
in the school that would be attended if the child were not

di sabled [i.e., the neighborhood school], unless the child s | EP
requires placenment elsewhere.” ld. at 35. That is, Review
O ficer Sosnowsky inpliedly recognized that the |IDEA creates a
non- mandatory presunption in favor of placenment at the student’s
nei ghbor hood school unless the presunption is overcone by other
consi derations which require placenment elsewhere. Yet, even
after adopting this standard, though he proceeded to affirm
Hearing Offi cer Beekman’ s deci si on uphol ding the I EP, he di d not
expressly conclude that Emm’s needs, as identified in the | EP

requi red placenment away from Di nondal e El enmentary.

Review O ficer Sosnowsky' s decision is also nmarked by
another critical om ssion. Although he quoted at length from
Hudson, he conspicuously excised from the quoted | anguage the
very “benefit-to-the-disabled child” test adopted by the Sixth,
Fourth and Eighth Circuits, which was the cornerstone of the
Hudson anal ysis. The test was established in Roncker v. Walter,
700 F.2d 1058, 1063 (6th Cir. 1983), where the IDEA' s “very
strong preference” for “mai nstream ng,” or education in the

| east restrictive environnent, is recognized. Because the Sixth
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Circuit’s reasoning is so germaine, it is reproduced here at
| engt h:

The Act does not require mainstreanming in every
case but its requirenment that mainstream ng be
provided to the maxi nrum extent appropriate indicates
a very strong congressional preference. The proper
inquiry is whether a proposed placenment is appropriate
under the Act. In sonme cases, a placenment which my
be considered better for academ c reasons nmay not be
appropriate because of the failure to provide for
mai nstream ng. The perception that a segregated
institution is academ cally superior for a handi capped
child my reflect no nore than a basic di sagreenment

with the mainstream ng concept. Such a di sagreenent
is not, of course, any basis for not following the
Act’s mandate. . . . In a case where the segregated

facility is considered superior, the court should
determ ne whether the services which nake that
pl acenment superior could be feasibly provided in a
non- segregated setting. |If they can, the placenent in
t he segregated school would be i nappropri ate under the
Act . Framng the issue in this manner accords the
proper respect for the strong preference in favor of
mai nstreaming while still realizing the possibility
t hat sone handi capped children sinply nust be educated
in segr egat ed facilities ei t her because t he
handi capped child woul d not benefit from
mai nstream ng, because any nmargi nal benefits received
from mai nstream ng are far outwei ghed by the benefits
gained from services which could not feasibly be
provided in the non-segregated setting, or because the
handi capped child is a disruptive force in the non-
segregated setting.

ld. at 1063 (enphasis added; footnote, citation omtted).
Roncker, which is still the law of the Sixth Circuit, see
Tul | ahoma Schools, 9 F.3d at 460, thus sets forth three factors

to consider in determ ning whether the |DEA preference for
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education in the | east restrictive environnent may be overcone. 3
Yet, neither the local hearing officer nor the state review
of ficer applied Roncker in evaluating the instant |EP.

Sycanmore Elenmentary is not a segregated facility. Yet ,
there is no dispute that, as between the two alternatives,
Di nondal e El ementary, Emma’ s nei ghbor hood school, with provision
of special education services in a resource room is a less
restrictive environnment than Sycanore El enentary, with provision
of special education services in a categorical classroom
Hence, under the |IDEA, Enma woul d presunptively be placed at
Di nondal e unl ess her needs, as identified in the IEP, require
pl acenment el sewhere.

Hearing O ficer Beekman concl uded the preponderance of the

evi dence denonstrated that Enma’ s uni que educati onal needs, as

identified in the IEP, could be better addressed in the

categorical classroom He resisted plaintiffs’ wurging to
consider Emma’s needs nore “holistically.” That is, he refused
to consider whether placement in the |less restrictive

nei ghbor hood school m ght better serve Emma’'s enotional and

social needs. Sinmlarly, Review O ficer Sosnowsky concl uded t he

SRoncker al so recognizes that cost is a proper consideration in determ ning
the appropriateness of a segregated setting “since excessive spending on one
handi capped child deprives other handicapped children.” I d. Cost, however, is
not an issue in this case.
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| east restrictive environment preference is not mandatory and
that the Sycanore El enentary placenent was appropriate because
of its academ c advantages. As observed in Roncker, however
the fact that a less inclusive placenent nmay be academ cally
superior is not reason enough to disregard the IDEA s | east
restrictive environnent preference. 700 F.3d at 1063. Wt h
reference to the three Roncker factors, the Court nust therefore
determ ne whether the services that nmake the more restrictive
pl acement superior could be feasibly provided in a Iless
restrictive setting. 1d.

First, the record offers no support for the proposition that
Enrma would not benefit from placenent at her neighborhood
school, Dinondal e Elenentary. Quite to the contrary, the trial
testinmony of plaintiff’'s expert Alice Udvari-Solner, Ph.D.,
i ncluded her opinion that Emm’s I EP goals could be net in a
general education setting. She further opined that none of
Emm’s goal skills could be better taught in a categorica
classroom and to the extent that sone skills m ght be deenmed
better taught in a categorical classroom such Ilimted
advant ages woul d, on balance, be outweighed by the greater
benefits of inclusive education at Emmm’ s nei ghborhood school .

Moreover, Holt's Director of Special Education, defendant Tom
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West, acknow edged in trial testinony that, indeed, Enma’s | EP
goal s could be net at Dinondal e Elenmentary.*

Second, there is little evidentiary support for a finding
that the “marginal” benefits of mainstream ng are far outwei ghed
by services which could not feasibly be provided at Di nondal e
El enentary. Again, Dr. Udvari-Solner reached a contrary
conclusion, opining that the marginal benefits of Emm’s
pl acement at Sycanore El enentary, with special education in the
nore restrictive categorical classroom would be far outwei ghed
by the benefits of placenent in the less restrictive Dinondal e
El ementary. TomWest, for his part, acknow edged t hat Di nondal e
El ementary represents the less restrictive environnment and that
all needed special education services could be feasibly
delivered there.

Third, the record does not support a finding that Emma woul d
be a “disruptive force” at Dinondale. While Enma’s subsequent
experience in the general education classroomat Spartan Vill age
El ementary School in East Lansi ng was marked by occasi onal m nor
behavi oral problens, she was by no neans a “disruptive force”

and cannot be said to have conprom sed the education setting or

4The present record is thus readily distinguishable from that presented in
the Hudson case relied on by Review Oficer Sosnowsky, where the district court
upheld placenent in a nore restrictive setting because the preponderance of the
evidence did not support the claim that the student could achieve satisfactorily
in regular education classes. See Hudson, 910 F. Supp. at 1304-05.
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to have significantly interfered with the |earning ability of
ot her students. Moreover, even with respect to the mnor
behavi oral problens she did have, Emma undisputedly showed
i nprovenent during the course of the year.

Eval uating the present record under the Roncker test thus

yi el ds but one conclusion. There is no dispute that services
necessary to enable Emma to achieve her I EP goals can feasibly
be provided at Di nondal e. That is, plaintiffs have carried
their burden of showing that Emma’s | EP goals do not require
pl acenent el sewhere. It follows that the |IDEA's strong
preference for placenment in the least restrictive environnment
must be observed.

The Court is not oblivious to the fact that this concl usion
is at odds with the decisions of the | EP Team the |ocal hearing
officer, and the State hearing reviewofficer, all of whomenjoy
greater expertise than this Court in matters of special
education. Yet, while the Court is obliged to defer to their
judgnment on matters requiring educati onal expertise, the present
conflict is driven by the |aw

The Court does not take issue with the conclusion that
speci al education services mght in fact be nore effectively and
successfully provided to Emm in a categorical classroom This

appears to have been the decisive rationale for the IEP s
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proposed placenent at Sycanore El enentary and for the hearing
officers’ affirmances. It is a rationale derived from M chi gan
law s “maxi mrum potential” requirenent. Yet, as laudatory as
this requirement may seemto be in the abstract, in practice, it
el udes precise definition. Mreover, its particular definition
in any given case cannot be made w thout proper respect for
Congress’ strong preference for placenent in the |east
restrictive environment.

Revi ew OFfi cer Sosnowsky recogni zed that a school district
sinply “cannot ‘predict’ exactly what a student’s nmaxinmm
potential may be.” Sosnowsky Decision and Order dated 9/25/99,
p. 35. He therefore applied a definition that focuses nore on
process than end-result in affirmng Emm’ s placenment at
Sycanmore Elenentary. He concluded that an IEP that is the
product of appropriate process under the |IDEA and that affords
services designed to “reasonably and consistently chall enge the
student to achieve his or her goals and objectives” satisfies
t he maxi num potential requirenment. ld. at 35-36. He stopped
short, however, of finding that Enma’s placenment at Sycanore
El ementary was required to neet this standard or that the
standard coul d not be net at Di nondal e El enentary.

The Sixth Circuit has not adopted Review O ficer Sosnowsky’s

“process-centered” definition. It has observed, however, that
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M chi gan’s maxi rum potential standard “may be nore precatory
t han mandatory.” Renner v. Board of Educ. of Ann Arbor Public
School s, 185 F.3d 635, 645 (6th Cir. 1999), quoting Brimer v.
Traverse City Area Public Schools, 872 F.Supp. 447, 454 (WD

Mch. 1994). The maxi mum potential standard does not
necessarily require the best education possible or require ‘a
nodel education, adopting the nost sophisticated pedagogi cal
met hods wi t hout fiscal or geographical constraints.’” Dong, 197
F.3d at 803, quoting Renner, 185 F.3d at 645. Utimtely, it is
a matter of discretion, based on the circunstances of the case.
Renner, 185 F.3d at 645. Further, the Renner court recognized
t hat when each of two conpeting educational prograns neets the
child s needs, discretion may legitimately be exercised in favor
of the | ess expensive program |d. at 646.

Her e, def endant Hol t has expressly disavowed any
consi deration of costs inits decision to place Enma at Sycanore
El ement ary. Holt’ s deci sion appears genuinely to be based on
the opinion that special education services could be best
delivered to Enma in a categorical classroom Yet, there is no
evi dence suggesting that special education services could not
al so be provided, so as to enable Emmma to devel op her maxi num
potential, at Dinondale Elenmentary in the resource room I n

fact, defendant Tom West acknow edged that services enabling
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Emm to neet her |EP goals could be provided at Dinondal e.
Further, considering Emm’s enotional and social needs, there
are substantial reasons — reflected not only in the present
evidentiary record, but also in Congress’ |least restrictive
environnment preference, and in the Sixth Circuit’s Roncker
adnonition to | ook beyond purely academ c considerations in
eval uating placenent decisions — to believe that placenent at
Di nondal e El emrentary woul d of fer superior benefits to Emm.
Therefore, consideration of Mchigan’s maxi num potentia

requi renent does not, under the circunstances of this case,
warrant departure from the | DEA presunption favoring placenment
in the least restrictive environnment. | nasmuch as def endant
Holt has acknow edged that Dinondale Elenmentary represents a
| ess restrictive environnment than Sycanore Elenmentary, and the
record is devoid of evidence suggesting that services necessary
to enable Enma to achieve her |EP goals cannot be provided at
Di nondal e El enmentary; and the record fails to persuasively show
that, as between two conpeting pl acenents which both neet Enma’ s
needs, one is clearly nore likely than the other to enable Emm
to develop her maximum potential, the IDEA - under which
defendant Holt has accepted funding - requires that Emm be

pl aced at Di nondal e El enentary.
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Accordingly, the Decision and Order of Review Oficer
Sosnowsky dated Septenber 25, 1999, wi || be reversed.
Consistent with the Court’s August 10, 2000 bench ruling,
defendant Holt is required to afford Emm a free appropriate
public education designed to neet the goals and objectives
established in the April 1999 IEP in a general education setting
at Di nondal e El enentary School during the 2000-2001 school year,
with delivery of special education services in the elenmentary
| evel resource room

B. East Lansing Proceedi ngs

1. Procedural Defects

When t he East Lansi ng def endants were added to this action,
plaintiffs were aggrieved by East Lansing s Decenber 1999 |EP
which, like Holt’s April 1999 |EP, provided for placenment of
Emma in a general education classroomfor a half-day, and in a
categorical, or basic, classroomfor the second half of the day.
In their anmended conplaint, plaintiffs allege the IEP is
violative of the IDEA | east restrictive environnent requirenent
and is the product of flawed procedures. I nasmuch as the
decision of Review Oficer Kraizmn has awarded them the
substantive relief they sought, i.e., placement of Emma in a

general education setting on a full-day basis, their sole
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continuing claimbefore this Court is for declaratory judgnment
t hat East Lansing enpl oyed flawed procedures.?®

Plaintiffs’ claim of a procedural violation is not well-
defined. Review Oficer Kraizman did not expressly address any
al l eged procedural violation. Hearing O ficer Flaggert
summarily rejected plaintiffs’ claimof a procedural violation,
concluding that Erma’s parents were afforded abundant
opportunity to participate in the I EP neetings; that plaintiffs’
concerns were considered; and that the rationale for the
pl acement proposed was well-explained. 1In their anended tri al
brief plaintiffs argue sinply that the proposed placenent of
Emma in a categorical classroomfor a hal f-day was predeterm ned
based on inmproper factors. Yet, plaintiffs’ anended proposed
conclusions of law contain no reference to the procedural
viol ation cl aim

Pl aintiffs have the burden of proving a procedural violation
of the I DEA by a preponderance of the evidence. Dong, 197 F.3d
at 800; Tullahoma Schools, 9 F.3d at 458. They have utterly

failed to carry this burden. Their claim of a procedural

violation is therefore rejected.

SPlaintiffs also observe that this Court’s ruling concerning the Holt |EP,
requiring that Emma be placed at D nondale E enentary, has secured their
preferred placenent remedy and obviates the need for the Court to make a specific
pl acenent ruling in the East Lansing case.
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2. Subst anti ve | ssues

East Lansing’s counterclaim challenging Review Oficer
Krai zman’ s decision, inplicates the flip-side of the very issues
framed in plaintiffs’ challenge to the Holt I EP. That is, East
Lansi ng acknow edges that Review O ficer Kraizman's deci sion,
providing for full-time placement in a general education
classroom requires Emm to be placed in what my, in the
abstract, be considered the | east restrictive environnent. Yet,
because his decision pays no heed to Mchigan’s maximm
potential requirenent, and di sregards evi dence that Emm’ s needs
woul d be better net by half-day placenent in a basic classroom
East Lansing contends Review Oficer Kraizman' s decision does
not afford Emma a free appropriate public education. Further,
East Lansi ng argues that even if full-day placenent in a general
education setting is deened appropriate, Review O ficer
Krai zman’ s requi renment of daily provision of special education
services by a teacher consultant with an endorsenent in teaching
the nentally inpaired is not supported by the record.

Concerni ng the former i ssue, East Lansing’ s position suffers
fromthe sane evidentiary shortfall as does Holt’'s defense of
its ITEP. That is, while East Lansing legitimately argues there
is reason to believe that special education services m ght be

better afforded to Emm in the basic classroom the record is
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devoid of evidence to support the finding (a) that needs and
goals identified in Emm’s | EP require her hal f-day placenent in
a basic classroom or (b) that the needed special education
services cannot feasibly be afforded to Emm in a general
education setting.

Unli ke the hearing officers inthe Holt case, Review Oficer
Krai zman expressly referred to the Roncker three-factor test for
determ ning whether the IDEA s least restrictive environment
preference was overcone. He ultimately concluded the preference
was not overcome, because the record establishes that speci al
education services could feasibly be provided to Emma in the
general education classroom wth the assistance of a teacher
consultant. Citing Greer v. Rone City School District, 950 F. 2d
688, 697 (11th Cir. 1991), Review O ficer Kraizman held the
evi dence that Emma m ght make academ c progress nore quickly in
a basic classroom is outweighed by evidence that the general
education setting would afford Enma greater benefits in | anguage
devel opnent and rol e nodel i ng.

East Lansing objects to this conclusion, arguing the
evi dence denonstrates that Emm’s needs and goals require a
hal f-day placenent in a basic classroom and that nmore than a
hal f-day placenment in the general education classroom could be

harnful to Enmma.
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The argunent m scharacterizes the record. To be sure, East

Lansi ng personnel touted the virtues of the basic classroomand

defended the |EP proposed placenment as “best” or “nost
appropriate” for Enmmm. The Court does not question the
integrity or w sdom of their opinions. Yet, no wtness

testified that Enmma’s needs required placenent in the basic

cl assroomor that her special education needs could not feasibly
be met in the general education classroom On the other hand,
East Lansing w tnesses acknow edged t hat Enma does benefit from
mai nstream ng and di d nake progress, acadenmi cally and socially,
during her year of kindergarten in the general education
cl assroomat Spartan Village El enentary. Moreover, Dr. Udvari -
Sol ner and Jill Engl and, Ph. D. , an inclusive education
consul tant, opined that Enma’s needs could be successfully net
in the general education classroom |In fact, Dr. Udvari - Sol ner
testified in the East Lansi ng due process hearing that placenment
in a basic classroom even for a portion of the day, would be
detrinmental to Emm’s | earning. The record thus clearly
supports Review O ficer Kraizman’'s determ nation that Enma can
be satisfactorily provided with a free appropriate public
education in a general education classroom

East Lansing contends Review Officer Kraizman' s deci sion

shoul d be reversed because he failed to even consider M chigan’'s
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maxi mum pot ential standard. Citing Hudson v. Bloonfield Hills
Public Schools, 910 F. Supp. at 1305 n. 14, East Lansing argues
that plaintiffs ®“have no IDEA right to demand for Emm
McLaughlin an | EP that exalts |east restrictive environnent by
sacrificing an education that advances Enmm MLaughlin’'s
‘maxi nrum potential.’”

Hudson does not deal with the maxi mum potential standard.
Rather, it stands for the proposition that the |DEA | east
restrictive environnment requirenment nust give way where the
record denmonstrates the child cannot achieve satisfactorily in
a general education setting and needs to be placed in a speci al
educati on basic classroom |d. at 1304-05. Hudson was affirned
on appeal, see 108 F.3d 112 (6th Cir. 1997), and is clearly
rightly decided. It Is just as clearly factually
di stingui shable from the present case, where the record
denonstrates that Enma can achi eve satisfactorily in the general
education setting and that her needs do not require placenent in
a nore restrictive setting.

For these reasons and for the reasons stated above, in
connection with the Holt case, Mchigan's maxi rum potenti al
st andard does not, under the circumstances of the East Lansing
case, warrant a departure from the presunption favoring

pl acenent in the | east restrictive environment. The standard is
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precatory, not mandatory; a consideration entrusted to the
reasonabl e discretion of state officials. Renner, 185 F.3d at

645. \Where, as here, the record supports a determ nation that

each of two conpeting placements would neet Emma’ s needs -
al beit providing di fferent advant ages and di sadvant ages — Revi ew
O ficer Kraizman cannot be held to have abused his discretionin
concl uding that Emma’ s pl acenent in the | ess restrictive general

education classroomis appropriate under the | DEA.

Accordingly, the Court concludes that East Lansing has
failed to carry its burden of showing that Review O ficer
Krai zman erred in determning that Emma is properly placed in a
full -day general education setting.

Finally, East Lansing chall enges Review O ficer Kraizman's
order requiring, on a daily basis, the provision of special
education services by a teacher consultant with an endor senent
in teaching the nmentally inpaired. East Lansing contends that
not even the testinony of plaintiffs’ wtnesses, Dr. Udvari -
Sol ner and Dr. England, supports such a requirenent.

Plaintiffs have nade no response to this argunent. [ ndeed,
plaintiffs appear not to have even requested this teacher
consul tant accommodation. The testinmony of plaintiffs® expert
w tnesses acknow edges generally that the special education

services Enmma needs in the general education setting can be
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delivered in a variety of ways. In the absence of evidence
supporting the specific remedy ordered by Review Oficer
Krai zman, the Court agrees that the specific mechanics of
delivering special education services to Emm in the general
education setting is a matter better left to the East Lansing
educators. To the extent Review O ficer Kraizman has, in this
limted respect, ordered a renmedy beyond what is supported by
substanti al evidence on the whole record, his decision is
unreasonabl e and will be vacated. See Burilovich, 208 F.3d at
567 (recognizing that adm nistrative findings may be properly
set aside, despite the deference generally owed them if they

are “not justified by a fair estimte of the worth of the

testinony of w tnesses”).

VI. CONCLUSI ON

| n accordance with the foregoing, plaintiffs Carl and Mary
Sue McLaughlin will be awarded judgnment in their favor on their
| DEA cl ai m chall enging the decision of Review Oficer WIlIliam
Sosnowsky which upheld the April 1999 |IEP of the Holt Public
Schools. Review Oficer Sosnowsky’s decision will be reversed
and defendant Holt will be ordered to afford Emm MLaughlin a
free appropriate public education designed to neet the goals and
obj ectives established in the April 1999 IEP in a general

education setting at Dinondale Elenmentary School during the
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2000- 2001 school year, wth delivery of special education
services in the elenentary |l evel resource room

Wthrespect toplaintiffs’ continuing claimfor declaratory
relief in connection with alleged procedural violations in the
East Lansing | EP proceedi ngs, judgnent will be entered in favor
of defendant East Lansing Public Schools.

Further, counterclaimnt East Lansing wll be awarded
partial judgnment inits favor and the decision of Review Oficer
Si dney Kraizman will be vacated insofar as it requires East

Lansing to provide special education services by a teacher

consultant with an endorsenent in teaching the nentally
i npai red. In all other respects, however, Review O ficer
Krai zman’ s decision will be affirned.

A judgnent order consistent with this opinion shall issue
forthw th.
Dated: March __ , 2001

DAVI D W M KEAGUE
UNI TED STATES DI STRI CT JUDGE
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